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How many times have you fielded terrifying
calls such as the following:
“Our biggest sale? Remember that,
counsel? You helped draft the agreement.
You called it bullet proof.”
“Yes. I am not sure about bullet proof.
How about lawyer proof?”
“Whatever proof we call this agreement.
How about collection proof?”
”What are you talking about? This customer
had great credit, or so I was told.”
“So did General Motors, Lehman Brothers,
Chrysler and Washington Mutual.
Catastrophic default. Total stonewalling.
No return phone or e-mails. We need to
sue and attach before everyone else cleans
out the customer’s bank account.”
“Let’s hope that I didn’t draft a contract
“attachment proof.”
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Sound familiar?

D

This article discusses how the drafter might
inadvertently render the contract “sue and
attachment proof,” favoring the buyer of
product and probable debtor. The article
also explains and explores contractual asset
protection fostered by the creditor (perfectly
legal). The debtor will say, “Why commit
a fraudulent conveyance, when I can hide
behind the creditor’s own contract?”

ARBITRATION: LOCKED IN THE CONFERENCE ROOM WITH
THE DEBTOR AND KEPT AWAY FROM THE JUDGE WHO IMPOUNDS THE ASSETS
Anxious creditors dislike arbitration.
Unless otherwise agreed, arbitration does not readily permit prejudgment remedies, such as a pre-judgment writ of attachment, writ of possession or injunction,
and compelling the creditor to prove that the award might be ineffectual. The
term “ineffectual” sounds very close to proving that the debtor will go out of business, might become insolvent — or will have his assets dissipated. The fact that
money is owned, but not paid, sounds ineffectual. Maybe or maybe not.
To seek a prejudgment remedy, the creditor necessarily files a civil action and
seeks prejudgment relief, such as an attachment. This proceeding is very wasteful
and unwieldy. This state court filing doubles the expense of litigation because the
creditor is now paying for the civil proceeding and the arbitration proceeding with
two separate judicial officers, tribunals and fees — and judicial (or arbitration)
machinery adds another layer of effort. Without fault, the attorney double-bills the
client for nearly identical work, and the client pays double the costs.
At the conclusion of the arbitration proceeding and absent settlement, or if the
debtor fails to respond to the arbitration demand or loses at arbitration and declines payment, the creditor may file (or continue with the current suit) to convert
the arbitration award into a money judgment, again, creating another expense
and significant delay and additional expense. This is the “third turn” of the legal
process to reach a money judgment and ensuing writ of execution.
While critics cheer arbitration as a panacea to clear the court’s docket of a burgeoning case load, arbitration rarely provides any financial benefit to the creditor
in a purely debtor/creditor setting in which the battleground are pre- and postjudgment remedies. In the land of debtors/creditors, the parties battle over assets
— and rarely liability.
In drafting the contract, such as the sale contract, creditor application or personal
guaranty, counsel should exclude from the arbitration any collection of accounts
receivable, notes or similar debts or insert provisions which ready, and without
restriction, permit the creditor to seek prejudgment remedies on a reciprocal basis.
Arbitration, by its delays and inaccessibility to pre-judgment relief, protects the
debtor from a pre-judgment writ of attachment or injunction. Arbitration, by
implication, constitutes a form of free and non-fraudulent contractual asset protection drafted by no less than the creditor his/herself.
Summary: Exclude collection actions; authorize prejudgment remedies without the
showing of “ineffectual;” retain basic discovery; include cost and fee shifting to the
prevailing party. Redouble your research to insure that the exclusion does not render the
agreement unconscionable under local law as one-sided. Overly advantageous arbitration clauses never get past the conscionability test, whose battleground could last months
or years and could delay the proceeding or waste time.
MEDIATION: CONTRACTUAL ASSET PROTECTION AND KEEPING THE CREDITOR AT BAY
Mediation compels the parties to mediate their dispute before a third-party
mediator who might resolve the dispute before and as a condition to the filing of
a lawsuit. Mediation consumes anywhere between 30 to 180 days, during which
the debtor’s financial condition further deteriorates. Avoid any arbitrator with the
name “Nero,” or anyone else playing the fiddle.

Mediation contractually buffers the debtor from the typical onslaught of
high-octane (if neurotic) civil litigation and serves another form of nonfraudulent contractual asset protection at no cost or risk to the debtor.
“Thank you for the mediation. Talk is cheap (well, not quite), and then I
can stall that ferocious creditor for days,” thinks the debtor and counsel.
Mediation means a delay in seeing the law and motion judge who would
preside over any pre-judgment remedy.
Summary: Carve out collection matters from mediation. Total waste of time
and money.
MANDATORY NOTICE OF CLAIMS: AGREEING TO GIVE
THE DEBTOR A HEAD START
To compel a resolution of claims, contracts demand that the parties place
each other on notice of the claims and provide a 30-day “cooling off’
period to permit the parties to settle and resolve the claims.
While complex contracts — particularly in high-tech, software, construction, sports and entertainment industries — incorporate notice terms like
arbitration and mediation, these terms benefit the financially troubled
and insolvent by deferring and impeding a lawsuit for that time period.
Given the financial difficulties, or corruption, fraud or the intervening financial debacle that caused the debtor to default, the delay of 30 days is a
disaster. The notice provision permits other creditors — such as competing trade creditors, taxing authorities, wage claimants and tort claimants
— the opportunity to file suit first, get the debtor’s attention and proceed
with a pre-judgment writ of attachment or injunction.
These hyper-aggressive actions might prompt the debtor to pay the other
“squeaky wheels” [try: screechy] before paying the creditor held at bay
based on the notice requirement.
The notice of claims, like mediation, is another form of contractual asset
protection, keeping the creditor at bay and permitting the debtor to
retain control over quickly depleting assets, free of a levy under a writ of
attachment.
Summary: Care out collection matters. The debtor receives notice from the
invoices, statements, and other commercial documents, and additional notice
will not aid the parties in any type of reconciliation when the problems befalling the debtor are financial. Dump notice. Bad choice.
FORUM SELECTION CLAUSES AND CHOICE OF LAW
In the new millennium, national manufacturers sell products on a
national basis — in which customers are in all 50 states and many
countries.

In order to avoid chaos in the courtroom and lack of control in the
management of key contracts, the manufacturers insist that the contract
provide a forum selection clause and choice of law provision.
Forum selection clauses falter when the manufacturer (i.e., the creditor)
seeks collection of a debt owed by a distant customer. Forum selection
clauses bar a local collection lawsuit against the debtor and compel the
creditor to cycle through a full-fledged lawsuit in the pre-determined
forum, which is usually the manufacturer’s home state. This is very bad.
While some courts are more efficient than others, the creditor can
anticipate anywhere between a 30- to 180-day delay in securing a default
judgment — or more; some courts routinely cycle default judgment over
270 days or more.
With the judgment in hand, the creditor would file a second “local”
action against the debtor by seeking to domesticate the judgment under
the Uniform Sister State Judgment Act — or in New York, refile anyway
because New York state does not recognize default judgments. The creditor is now paying for two lawsuits, two sets of attorneys, two sets of costs
and a whole lot of delay. Lawsuit number two can consume another 60 to
180 days. The debtor can further delay enforcement of the second lawsuit
by raising routine jurisdictional, service, and public policy defense. The
debtor never intends to win these defense, but only stall enforcement of
the out of state judgment.
The form selection cause stalls the creditor 60 to 365 days, or more, or
even years. The forum selection clause bars the debtor from grasping
local post judgment remedies, such as a keeper, levy, garnishment, or
seizure of personal and real property. Think of the forum selection a the
“up the river without a enforcement paddle.”
If the debtor is located in another state, the forum selection clause
provides the debtor with another layer of contractual asset protection.
These clauses compel the creditor to file in creditor’s home state and cycle
through the litigation process until judgment.
Forum selection clause hogtie the creditor to a distant jurisdiction and
literally free the debtor from any effective pre- and sometimes even post
judgment enforcement. Forum selection clauses give you the wrong
judge.
Summary: Carve out forum selection clause to permit the creditor to file locally and under local law.
CONTRACTS THAT SURVIVE THE FURY OF ENFORCEMENT
Getting to the debtor is getting paid; and delay kills the case. Creating a
steeper barrier is the expense imposed by the creditor’s own contract and
(yes, this is a technical word) the chunkiness of the contract.
While these terms routinely visit most commercial credit applications,
notes and vendor agreements, the terms impede the creditor in the
enforcement of a debt. From the viewpoint of the debtor, these terms
epitomize non-fraudulent asset protection benefiting the debtor — and
better yet, you drafted them.
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Mediation is the total show stopper. Mediation is the gatekeeper to civil
litigation by insulating the debtor from the immediate threat or repercussion of a collection suit and the ensuing writ of attachment or injunction.
Mediation says: “Let’s chat until the cow comes home,” even though
other creditors, unburdened by mediation, are cleaning out the debtor’s
bank account or burying the debtor with pre-judgment liens.
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